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DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE HOUSE STATION 17 AUGUSTA, MAINE 04333
DEPARTMENT ORDER

IN THE MATTER OF
FPL ENERGY MAINE HYDRO LLC ) MAINE WATERWAY DEVELOPMENT
Skowhegan ) AND CONSERVATION ACT PERMIT AND
Somerset County ) WATER QUALITY CERTICATION
WESTON HYDRO PROJECT )
#L-17472-33-H-C (Approval) ) CONDITION COMPLIANCE

Pursuant to the provisions of 38 MRSA Section 464 et seq., 38 MRSA Sections 630-636, and
Section 401 of the Federal Water Pollution Control Act (a.k.a. Clean Water Act), the Department
of Environmental Protection has considered the application of FPL ENERGY MAINE HYDRO
LLC with its supportive data, agency comments, and other related materials on file and FINDS
THE FOLLOWING FACTS:

1. Application Summary

FPL Energy Maine Hydro LLC (“FPL Energy”) has submitted a proposal for the provision of
downstream eel passage at the Weston Hydro Project, in compliance with Special Condition
3(B) of Department Order #L.-17472-33-C-M dated July 31, 1998. This Order was issued
pursuant to the Maine Waterway Development and Conservation Act and Section 401 of the
Clean Water Act in conjunction with the amendment of license for the Weston Hydro Project
(No. 2325) by the Federal Energy Regulatory Commission, and amends the permit and
certification originally issued on November 17, 1992 in conjunction with the relicensing of
the project.

2. Permit/Certification Condition

Condition 3 of Department Order #1.-17472-33-C-M reads in pertinent parts as follows:
“3. FISH PASSAGE
A. FISHERIES RESTORATION SUPPORT

The applicant shall provide funding, conduct studies, engage in consultation, install
fish passage facilities, report on annual restoration activities, and comply with all
additional duties and obligations as set forth in the Agreement Between Members of
the Kennebec Hydro Developers Group, the Kennebec Coalition, the National Marine
Fisheries Service, the State of Maine, and the US Fish and Wildlife Service ("KHDG
Settlement Agreement"), dated May 26, 1998.
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B. EEL PASSAGE

(1) Study. The applicant shall, in consultation with the National Marine Fisheries
Service and the US Fish and Wildlife Service, join other KHDG members and the
Department of Marine Resources in undertaking a three-year research project to
determine (a) the appropriate placement of upstream fish passage for American
eel at each of the seven KHDG member-owned dams, and (b) appropriate
downstream fish passage measures for American eel at each KHDG member-
owned project.

(2) Consultation. Based on the results of the eel passage study and beginning no later
than January 1, 2002 and ending no later than June 30, 2002, the applicant shall
join other KHDG members in consulting with NMFS, USFWS, and DMR to
attempt to reach agreement on the appropriate location of upstream-eel-passage at
each KHDG member-owned dam, and the appropriate downstream eel passage
measures to apply to each KHDG member-owned project.

(3) Upstream Passage. If agreement is reached by all consulting parties on the
location of upstream eel passage at each project, the applicant shall install such
passage facilities at the Lockwood Project during 2002.

(4) Downstream Passage. If agreement is reached by all consulting parties on
appropriate downstream eel passage measures, the applicant shall join the other
parties in requesting that FERC approve the agreed-to passage measures.

(5) Lack of Consensus. If no consensus is reached on eel passage issues by June 30,
2002, the applicant or any of the consulting parties shall be free to petition DEP or
FERC to approve appropriate conditions relating to eel passage at the project.

(6) Lack of Funding. In the event that DMR does not receive the necessary
appropriation or legislative spending authorization required to fund the eel
passage study discussed above, all provisions of this condition regarding eel
passage shall be null and void.

* * * * * * * * * % * * *

F. FISH PASSAGE FACILITIES PLANS

The applicant shall, in accordance with the schedule(s) established by FERC, submit
final design and operational plans for all interim and permanent upstream and
downstream fish passage facilities and/or operational measures required by this
approval, prepared in consultation with state and federal fisheries agencies. These
plans shall be reviewed by and must receive approval of the fisheries agencies, the
DEP, and FERC prior to construction.
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G. FISH PASSAGE EFFECTIVENESS STUDIES AND RESULTS

(1) Studies. The applicant shall, in consultation with state and federal fisheries
agencies, conduct a study or studies to determine the effectiveness of all interim
and permanent upstream and downstream fish passage facilities and/or
operational measures required by this approval, in accordance with the terms of
the KHDG Settlement Agreement.

(2) Study plans. The applicant shall, in accordance with the schedule(s) established
by FERC, submit plans for a study or studies to determine the effectiveness of all
interim and permanent upstream and downstream fish passage facilities and/or
operational measures required by this approval, prepared in consultation with
state and federal fisheries agencies. These plans shall be reviewed by and must
receive approval of the fisheries agencies, the DEP, and FERC prior to
implementation.”

3. Condition Compliance Filing

In response to this condition, by filing dated June 16, 2006, FPL Energy has submitted a
proposal for the provision of downstream eel passage at the Weston Hydro Project. This
proposal have been developed in consultation with the DEP, the Maine Department of
Marine Resources, the U.S. Fish and Wildlife Service, the Atlantic Salmon Commission, the
Department of Inland Fisheries and Wildlife, and the National Marine Fisheries Service.
While submitting this proposal for DEP’s approval, FPL Energy reserves its right to object to
the necessity of doing so under either the water quality certification or the 1998 KHDG
Settlement Agreement.

4. Description of Compliance Proposal

Under the proposal, the following provisions will be made for downstream eel passage:

e FPL Energy will initiate the practice (beginning in 2006) of opening a downstream
bypass gate at the Weston Project for approximately 8 hours a night for up to 8 weeks a
year during the period from early September to mid-November to provide downstream
eel passage at the project. FPL Energy proposes to reserve the right to refine this period
if applicable studies or literature demonstrate that a lesser time frame of spillway will still
effectively pass migrating eels.

e FPL Energy will conduct periodic weekday observations (and weekend observations if
necessary) in the project tailrace area to determine whether American eel are passing the
project without significant numbers of injury or mortality. These observations, which
will be conducted in 2006, 2007, and 2008, will consist of looking for injured eels either
by wading or viewing from watercraft, as river conditions allow, and using underwater
cameras, if necessary, depending on field conditions.
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e FPL Energy will conduct radio-telemetry and/or Passive Integrated Transponder (PIT)
studies at the project in 2008 in order to determine what routes eels are using to migrate
downstream through the project and whether existing sluices, deep gates, and other gates
are passing eels successfully. FPL Energy will continue to consult with DMR and
USF&WS to develop the details of the proposed radio-telemetry and/or PIT studies, with
a draft study plan submitted by October 31, 2006 for review and comment by the
agencies, and a final plan filed with the agencies and DEP by December 31, 2006.

FPL Energy further proposes to review the results of the radio-telemetry and/or PIT studies
and visual observations with DMR and USF&WS at the end of 2007 and 2008. If the studies
show that eels are successful at migrating past the project using the existing infrastructure,
then FPL Energy will propose to provide permanent downstream eel passage via the routes
that eels were observed successfully migrating through the project. If the studies are
inconclusive or clearly demonstrate significant eel mortality at the project, FPL Energy
proposes to consult with the agencies with respect to appropriate next steps.

5. Consultation and Review Comments

By letter dated March 31, 2006, FPL Energy submitted a draft proposal for the provision of
downstream eel passage at the Weston Project to DMR, NMFS, and USFWS or review and
comment. The draft proposal included provisions for seasonal nighttime bypass gate
openings and tailrace observations, but did not include any provisions for further studies to
determine how eels are migrating downstream through the project.

In commenting on this draft proposal, DMR noted its concern that controlled spill via bypass
gates will not be an effective measure for downstream passage, and that significant injury or
mortality to eels will occur unless other additional measures are taken. In its comments on
the draft proposal, USF&WS stated that the use of controlled spills at night via bypass gates
is not an effective stand alone measure to provide safe downstream passage of adult eels.

In response to the comments of DMR and USF&WS, and after further consultation with
these agencies, FPL Energy revised its downstream eel passage proposal, per its compliance
filing dated June 16, 2006, to include provisions for conducting radio-telemetry and/or PIT
studies to determine whether eels are successfully passing downstream using controlled spills
via bypass gates and for consulting further with the agencies as needed based on the results
of the studies.

On August 28, 2006, DMR notified the DEP that it has no objections to the revised proposal
for downstream eel passage at the project.

6. Discussion

Further studies are needed to determine appropriate downstream eel passage measures at the

Weston Hydro Project and bring the project into compliance with the provisions of the 1998

KHDG Settlement Agreement and the terms and conditions of the July 31, 1998 hydropower
project permit and water quality certification for the project with respect to providing
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downstream passage for eels. Given the current lack of information on whether and how eels
are successfully migrating downstream at the project, the studies and observations proposed
by FPL Energy are reasonable and appropriate. However, consultation is still needed with
DMR and USF&WS to develop the details of the proposed studies. These final study plans,
prepared in consultation with DMR and USF&WS, should be filed with the Department by
December 31, 2006. In addition, in order to ensure timely progress in determining and
implementing appropriate downstream eel passage measures, a report on the results of the
2008 studies and visual observations to date, along with a proposal for permanent
downstream eel passage measures and/or additional studies, as appropriate, prepared in
consultation with DMR, NMFS and USF&WS, including a proposed implementation
schedule, should be filed with the Department by December 31, 2008.

The Department notes that, in compliance with Special Conditions F and G of the July 31,
1998 hydropower project permit and water quality certification for the project, final design
and operational plans and effectiveness study plans for permanent downstream eel passage
measures at the Weston Project, prepared in consultation with DMR and USF&WS, must be
submitted to the Department for review and approval.

FPL Energy proposes to conduct periodic observations at the project to look for injured or
dead eels beginning in 2006. However, while observations need only be made when eels are
in fact present and attempting to pass downstream at the site, it is important that sufficient
observations be made when eels are present in order to document the occurrence of injured or
dead eels. Therefore, whenever downstream migrating eels are observed at the site, the
frequency of visual observations should be determined in consultation with DMR. In
addition, the results of all visual observations should be discussed annually with DMR and
USF&WS.

FPL Energy proposes to provide interim downstream eel passage at the project via a
nighttime bypass gate opening for about 8 hours a night for up to 8 weeks a year during the
period from early September to mid-November. However, the timing of downstream eel
migration is variable from year to year based on a number of factors. Consequently, the
timing of the nighttime bypass gate opening should be determined beginning September 1
annually, in consultation with DMR.

Finally, DMR and USF&WS have expressed concerns that the use of controlled spills via
bypass gates may not be an effective measure for downstream eel passage, and that
significant injury or mortality to downstream migrating eels may occur unless additional
measures are taken. FPL Energy has not proposed to take any specific actions in response to
the possible failure of the nighttime bypass gate opening to provide safe and effective
downstream eel passage. However, the 1998 KHDG Settlement Agreement states that:

“In the event that, during the course of the eel tracking studies, it is revealed that
certain interim downstream measures are needed to avoid significant downstream
turbine injury and/or mortality (immediate or delayed) at a particular site, KHDG
dam owners will consult with the resource agencies and agree to undertake cost-
effective measures designed to minimize mortality at that site.”
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Therefore, FPL Energy should take measures to avoid significant turbine injury and/or
mortality to downstream migrating eels during the course of the proposed studies. Moreover,
given that, under the terms of the 1998 KHDG Settlement Agreement, such studies were to
have begun during the 1998 migration season, if possible, but in no case later than the 1999
migration season, it is clear that the intent of the agreement was to prevent significant injury
or mortality pending the final installation of safe downstream eel passage. For this reason, it
is reasonable and appropriate to require that FPL Energy immediately take similar
appropriate measures to diminish entrainment, allow downstream passage, and eliminate
significant injury or mortality to out-migrating eels, in the event there is evidence of such
injury or mortality.

Conclusions

Based on its independent review, the Department has determined that the proposal for the
provision of downstream eel passage at the Weston Hydro Project, as submitted,
satisfactorily addresses the requirements of Special Condition 3(B) with respect to
conducting studies to determine appropriate downstream eel passage measures at the project,
provided that: (1) final plans for radio-telemetry and/or PIT studies, prepared in consultation
with DMR and USF&WS, are filed with the Department by December 31, 2006; (2) a report
on the results of the 2008 studies and visual observations to date, along with a proposal for
permanent downstream eel passage measures and/or additional studies, as appropriate,
prepared in consultation with DMR, NMFS and USF&WS, including a proposed
implementation schedule, is filed with the Department by December 31, 2008; (3) whenever
downstream migrating eels are observed at the site, the frequency of visual observations is
determined in consultation with DMR, and the results of all visual observations are discussed
annually with DMR and USF&WS; (4) the timing of the nighttime bypass gate opening to
provide interim downstream eel passage is determined beginning September 1 annually, in
consultation with DMR; and (5) effective with the 2006 downstream eel migration season, in
the event that it is revealed that certain interim downstream measures are needed to avoid
significant downstream turbine injury and/or mortality (immediate or delayed) at the Weston
Project, FPL Energy will consult with the resource agencies and agree to undertake cost-
effective measures designed to minimize mortality at the site.

Therefore, based on the above Findings of Fact, the Department CONCLUDES that FPL
ENERGY MAINE HYDRO LLC is taking appropriate steps to comply with Special Condition
3(B) of Department Order #L.-17472-33-C-M dated July 31, 1998, with respect to providing
downstream eel passage at the Weston Hydro Project, SUBJECT TO THE FOLLOWING
CONDITIONS:

1.

Final plans for radio-telemetry and/or PIT studies, prepared in consultation with DMR and
USF&WS, are filed with the Department by December 31, 2006.

A report on the results of the 2008 studies and visual observations to date, along with a
proposal for permanent downstream eel passage measures and/or additional studies, as
appropriate, prepared in consultation with DMR, NMFS and USF&WS, including a proposed
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implementation schedule, is submitted to the Department by December 31, 2008 for review
and approval.

3. Whenever downstream migrating eels are observed at the site, the frequency of visual
observations is determined in consultation with DMR, and the results of all visual
observations are discussed annually with DMR and USF&WS.

4. The timing of the nighttime bypass gate opening to provide interim downstream eel passage
is determined beginning September 1 annually, in consultation with DMR.

5. Effective with the 2006 downstream eel migration season, in the event that evidence,
including the results of visual observations, reveals that certain interim downstream measures
are needed to avoid significant downstream turbine injury and/or mortality (immediate or
delayed) at the Shawmut Project, FPL Energy will consult with DMR, NMFS and USF&WS
and agree to undertake cost-effective measures designed to minimize mortality at the site.

DONE AND DATED AT AUGUSTA, MAINE, THIS Hr.DAY OF S”M&E‘ﬂ’. , 2006.

DEPARTMENT OF ENVIRONMENTAL PROTECTION

e E 2

DAVID P. LITTELL, COMMISSIONER

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES
Date of initial receipt of application: 06/19/2006

Date application accepted for processing: 06/20/2006

Date filed with Board of Environmental Protection:

This Order prepared by Dana Murch, Bureau of land & Water Quality.
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